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INTEREST OF AMICUS CURIAE!

Southeastern Legal Foundation (SLF), founded in 1976, is a national nonprofit,
public interest law firm and policy center that advocates for constitutional individual
liberties, limited government, and free enterprise in the courts of law and public opin-
ion. SLF advocates to protect individual rights and the framework set forth to protect
such rights in the Constitution. This aspect of its advocacy is reflected in the regular
representation of those challenging overreaching governmental and other actions in vi-
olation of the constitutional framework. See, e.g., Util. Air Regulatory Grp. v. EPA, 573

U.S. 302 (2014), and Na#'/ Ass'n of Mfis. v. Dep’t of Def, 583 U.S. 109 (2018)

! Counsel for amicus curiae certifies that this brief was not authored in whole or in
part by counsel for any party and that no person or entity other than amicus curiae or its
counsel has made a monetary contribution to the preparation or submission of this
brief. All parties have consented to the filing of this brief.
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INTRODUCTION & SUMMARY OF THE ARGUMENT

Appellant John Ream wishes to distill spirits in his home for personal consump-
tion. But Congress has made it unlawful to possess or use a still on a property that
contains a dwelling house. 26 U.S.C. {5178(a)(1)(B). Violators are subject to a $10,000
fine or up to five years of imprisonment. Id. {5601. SLF agrees with Ream that he has
standing to challenge this criminal statute because he “wants to distill whiskey at home,”
he is “able and ready to distill whiskey at home,” and he “has taken every necessary step
to distill whiskey that he can short of violating the criminal prohibition.” Blue-Br. 2, 12.
SLF writes separately to highlight that the home-distilling ban is neither a necessary and
proper exercise of Congtress’s taxing power nor justified by Congress’s power to regu-
late commerce.

To start, the home-distilling ban exceeds Congress’s taxing power under the orig-
inal meaning of the Necessary and Proper Clause. The Necessary and Proper Clause
does not authorize Congress to regulate whenever it is “useful” or “convenient.” In-
stead, the original meaning of the Clause requires a “definite connection” between an
enumerated power and a law implementing that power—a connection that is not pre-
sent here. Indeed, the home-distilling ban costs Congress a taxing opportunity. It does
not help Congress implement its taxing power because it does not purport to raise any
revenue. And Congress has enacted laws punishing fraud and tax evasion that more

effectively accomplish the ban’s alleged goal of enhancing tax enforcement.
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Yet even under a more relaxed framework, Congress lacks the authority to ban
home-distilling. “Congress’s ability to use its taxing power to influence conduct is not
without limits.” NFIB ». Sebelius, 567 U.S. 519, 572 (2012). And the Supreme Court has
“policed these limits aggressively, invalidating punitive exactions obviously designed to
regulate behavior otherwise regarded” as “beyond federal authority.” Id. Congress’s
power to tax does not include an incidental power to regulate where any taxable activity
occurs to protect its revenue. If it had this power, then it could ban not only home
distilling but the nearly 15 million home-based businesses across the country by decid-
ing that a tax on goods sold online is easier to evade for sellers who stock and ship their
products from home. Such a power is more like a general police power than an ability
to “make all Laws which [are] necessary and proper for carrying into the Execution the
[taxing power].” See U.S. Const. art. I, {8, cl. 18. The Necessary and Proper Clause
unquestionably cannot confer upon Congress such a “great substantive and independ-
ent powetr.” McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 411 (1819).

The home-distilling ban also exceeds Congress’s power under the Commerce
Clause. At the founding, “commerce” meant trade and exchange. See United States v.
Lopez, 514 U.S. 549, 585-86 (1995) (Thomas, J., concurring); Randy Barnett, The Proper
Scope of Federal Power: The Meaning of the Commerce Clanse, Restoring the Lost Constitution,
295 (online ed. 2013). It did not include “manufacturing,” “agriculture,” or local activ-
ities that occur within a single state. Id. Yet even under the modern Commerce Clause

jurisprudence, the ban still fails, since home-distilled spirits are not “produc|ed],”

3



Case: 25-3259 Document: 21  Filed: 07/01/2025 Page: 10

“distribut[ed],” or “consumled]” in an “interstate market.” Gonzalez v. Raich, 545 U.S.
1, 25-26 (2005).
The Court should reverse the decision below.

ARGUMENT

I. The home-distilling ban is not a necessary and proper exercise of Con-
gress’s tax powet.

The government maintains that the ban is a necessary and proper exercise of
Congress’s tax power. That argument fails. Founding-era evidence makes clear that the
Necessary and Proper Clause is not “a grant of general legislative power.” Gary Lawson
& Patricia B. Granger, The “Proper” Scope of Federal Power: A Jurisdictional Interpretation of
the Sweeping Clause, 43 Duke L.J. 267, 270-71 (1993). Instead, it requires “some obvious
and precise aflinity” between the implemented power and the implementing law. Gary
Lawson, The Necessary and Proper Clanse and the Law of Agency, Nat’l Const. Ctr.,
perma.cc/J3PP-RBKN. Yet even under a more relaxed framework, the home-distilling
ban is still not a necessary and proper exercise of Congress’s taxing power. Although
the Supreme Court has read the Clause “to give Congress great latitude in exercising its
powers,” NFIB, 567 U.S. at 537, it “does not give Congtess carte blanche,” United States
v. Comstock, 560 U.S. 126, 158 (2010) (Alito, J., concurring). It still requires “an ‘appro-
priate’ link between a power conferred by the Constitution and the law enacted by Con-
gress.” Id. The government also conflates “necessary’” and “proper” into one standard.
Though the Supreme Court has been “very deferential to Congress’s determination that

)

a regulation is ‘necessary,” it has not given such deference to the determination that

4
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that a law is a “proper [means] for carrying into Execution’ Congress’s enumerated pow-
ers.” NFIB, 567 U.S. at 559 (emphasis & alteration in original). At the very least,
§§5601(6) and 5178(a)(1)(B) are not a “proper” exercise of the tax power.

A. The original meaning of the Necessary and Proper Clause requires a

“definite connection” between an enumerated power and a law imple-
menting that power.

The Necessary and Proper Clause has long been the source of debate. Three
primary views of the Clause were present at the Founding. On one hand, Thomas Jef-
terson believed the Clause required a “strictly essential connection” between the enu-
merated grant of power and the implementing law, “without which the [implemented]
grant to power would be nugatory.” Gary Lawson & Neil S. Siegel, Common Interpretation,
Nat’l Const. Ctr., perma.cc/J4UZ-9QXV. On the other, Alexander Hamilton believed
that the Clause required only a loose connection between means and ends. Id. In his
view, “any law that ‘might be conceived to be conducive’ to executing the implemented
power”” would suftice. Id. James Madison took the middle position. He defined neces-
sary and proper as requiring “a definite connection between means and ends,” connect-
ing implementing laws to enumerated powers “by some obvious and precise affinity.”
Letter from James Madison to Spencer Roane (Sept. 2, 1819), in 8 The Writings of
James Madison 447, 448 (Gaillard Hunt ed., 1908).

Madison’s definition best reflects the Founding-era meaning of the Necessary
and Proper Clause. See Lawson, The Necessary and Proper Clause and the Law of Agency, supra

(explaining that Madison’s view “captures the Founding-era conception of necessity”
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“much better” than the others). To start, the original meaning of the word “necessary”
did not mean merely useful or convenient, as Hamilton urged. In 1785, Samuel John-
son’s Dictionary of the English Language defined “necessary” to mean “[n]eedful; in-
dispensably requisite,” “[n]ot free; fatal; impelled by fate,” and “[c]onclusive; decisive
by inevitable consequences.” Samuel Johnson, Dictionary of the English Language
(1785); see Steven Calabresi et al., What McCulloch v. Maryland Got Wrong: The Original
Meaning of “Necessary” Is Not “Useful,” “Convenient,” or “Rational,” 75 Baylor L. Rev. 1, 44-
45 (2023). That definition remained in common parlance for decades, as evidenced by
Webster’s 1828 Dictionary, which defined “necessary” as “[ijndispensable; requisite; es-
sential; that cannot be otherwise without preventing the purpose intended.” See Noah
Webster, American Dictionary of the English Language (1828). As the first dictionary
of American English, Webster’s demonstrates that “ordinary Americans ... were still
reading ‘necessary’ to mean ‘needful’ or ‘congruent and proportional,” and not to mean
‘useful’ or ‘convenient”’—some four decades after ratification. Calabresi, s#pra, 46. And
an analysis of contemporary usage has also shown that “ordinary American (and British)
English speakers in fact used the word ‘necessary’ in a manner consistent with the dic-
tionary definitions.” Id. at 48.

Like “necessary,” the original meaning of “proper” requires the government to
pursue a legitimate goal under one of its constitutionally enumerated powers. The Nec-
essary and Proper Clause requires an “obvious and precise affinity” between a law and

an enumerated power. See Madison Letter to Roane, supra. While “proper” had “several
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meanings that have been part of common English usage since at least the mid-eight-
eenth century,” two widely used ones stand out. Lawson & Granger, The “Proper” Scope
of Federal Power, supra, at 291. Both the 1755 and 1785 definitions in Samuel Johnson’s
dictionary defined “proper” as “Peculiar; not belonging to more; not common” and
“Fit; accommodated; adapted; suitable; qualified.” Johnson, s#pra. The first definition
“was widely in use around the time of the Framing in contexts involving the allocation
of governmental powers.” Lawson & Granger, The “Proper” Scope of Federal Power, supra,
at 291. Thus “[t]his usage suggests that a ‘proper’ law is one that is within the peculiar
jurisdiction or responsibility of the relevant governmental actor.” Id. And the second
definition suggests that “proper” was understood to require a connection between basic
principles and practice.

Only this understanding of the definitions is consistent with the Constitution’s
structure and context. See McCulloch, 17 U.S. (4 Wheat) at 407 (constitutional interpre-
tation depends on a “fair construction of the whole instrument”). “The law of agency
was central to legal and economic life in the Founding era,” and the “general contours
of agency law were familiar to a wide range of eighteenth-century Americans.” Gary
Lawson & David B. Kopel, Bad News for Professor Koppelman: The Incidental Unconstitution-
ality of the Individual Mandate, 121 Yale L.J. Online 267, 272 (2011). The Necessary and
Proper Clause was drafted by a “Committee of Detail consisting of four practicing law-
yers familiar with writing agency documents and a businessman familiar with applying

them.” Lawson, The Necessary and Proper Clause and the Law of Agency, supra. Under agency

7
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law, legal documents were used to create agency relationships that “would expressly
identify the main, or principal, powers to be exercised by the agents.” Id. Because
“I|qJuestions would naturally arise about whether the agents could exercise implied, or
incidental, powers in carrying out their tasks,” an agency-creating document would of-
ten include “a general clause outlining the scope of the agent’s incidental powers, in-
tormed by established customs and traditions setting baselines for the incidental powers
of agents in different contexts.” Id. As Gary Lawson and David Kopel explain,
The bedrock obligation of the eighteenth-century agent was to act only
within granted authority. The express terms of an agency instrument
could, of course, be the sole source of the agent’s granted authority if the
instrument so specified. But in the absence of such a clear specification,
the background assumption was that grants of authority carried with them
certain incidental or implied powers for executing the express powers. As
William Blackstone put it, “A subject’s grant shall be construed to include

many things, besides what are expressed, if necessary for the operation of
the grant.”

Lawson & Kopel, supra, at 272-73.

Under this framework, the “initial question” is “whether the law represents ex-
ercise of a truly incidental power or instead tries to exercise a principal power that would
need to be specifically enumerated.” Lawson, The Necessary and Proper Clanse and the 1aw
of Agency, supra. Private law provides an example. In the late eighteenth century, “the
power to manage a farm presumptively included as an incident the power to lease the
farm, but it did not presumptively include the power to sell the farm.” Id. To empower
an agent to sell the farm, one “needed to spell that out as a principal power in the

document.” Id. So too “under the Necessary and Proper Clause one must always ask
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whether Congress is trying to exercise ... ‘a great substantive and independent power,
which cannot be implied as incidental to other powers’ or is instead employing ‘means
not less usual, not of higher dignity, not more requiring a particular specification than
other means.” Id. (quoting McCulloch, 17 U.S. (4 Wheat) at 411, 421).

Evidence from the state constitutional ratifying conventions supports this view
of the Necessary and Proper Clause. In fact, evidence suggests that some cautioned
against the very argument that the government advances here. Mr. Williams of New
York feared that the Necessary and Proper Clause, combined with Congress’ taxing
power would give Congress broad power to regulate the lives of Americans in ways the
Constitution does not contemplate. He complained that the taxing power, along with
the Necessary and Proper Clause, “comprehends an excise on all kinds of liquors, spir-
its, wine, cider, beer, &c.; indeed, on every necessary or convenience of life, whether of
foreign or home growth or manufacture.” The Debates in the Several State Conven-
tions on the Adoption of the Federal Constitution, Vol. 2, 330 (Jonathan Elliot, ed.
1836). “[I]t will lead,” he continued, “to the passing of a vast number of laws, which
may affect the personal rights of the citizens of the states, and put their lives in jeop-
ardy.” Id. at 330-31. And “[i]t will open a door to the appointment of a swarm of reve-
nue and excise officers, to prey upon the honest and industrious part of the commu-
nity.” Id. at 331.

But other members dismissed these concerns, explaining that the Necessary and

Proper Clause bore a narrower interpretation. In Pennsylvania, ratifiers assured critics

9
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that the Necessary and Proper Clause gives Congress “no further powers than those
already enumerated.” Id. at 537. In fact, they argued that “no person can, with a tolerable
tace, read the clauses over, and infer that” the Clause gives Congress principal powers
beyond those enumerated. Id. at 537-38. In Virginia, Mr. Nicholas echoed this response.
“Does this [clause]| give any new power?,” he asked. The Debates in the Several State
Conventions on the Adoption of the Federal Constitution, Vol. 3, 245 (Jonathan Elliot,
ed. 1830). “I say not,” he continued, “[t|his clause only enables them to carry into exe-
cution the powers given to them, but gives them no additional power.” Id. at 245-46.
Mr. Pendelton of Virginia agreed. Id. at 441. He explained, “I understand that clause as
not going a single step beyond the delegated powers ... If they should be about to pass
a law in consequence of this clause, they must pursue some of the delegated powers,
but can by no means depart from them, or arrogate any new powers; for the plain lan-
guage of the clause is, to give them power to pass laws in order to give effect to the
delegated powers.” Id. The state ratification debates thus bolster the view that the Con-
stitution’s ratifiers largely understood the Clause to authorize Congress to pass only
those laws incidental to its enumerated powers.

The post-ratification evidence further supports this understanding of the Neces-
sary and Proper Clause. During a debate on the floor of the United States Senate in
1800, Senator Abraham Baldwin of Georgia recalled the convention discussion about
the Clause. See Records of the Federal Convention of 1787, Vol. 3, 384 (Max Farrand,

ed. 1937). He explained that the Necessary and Proper Clause speaks only “of the use

10
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of the powers vested by the Constitution” and its application could not be extended
beyond those powers. Id. Later, in 1830, James Madison wrote to Speaker of the House
Andrew Stevenson about the power of Congress to indefinitely appropriate money. Id.
at 493. In that letter, Madison observed that the express power to raise an army implied
a power to spend money for that purpose. Id. If any doubt remained as to that implied
power, the “power to pass all laws necessary and proper in such cases” would remove
it. Id. In such a case, power that was necessary and proper related back to the enumer-
ated power.

Based on this history, the original meaning of the Necessary and Proper Clause
cannot justify a ban on home distilling. It is not #ecessary. There is no “definite connec-
tion” between the ban’s means and ends and no “obvious and precise affinity” between
the ban and Congress’ taxing power. See Madison Letter to Roane, supra. To be proper
as incidental to Congress’ taxing power, the ban must have an appropriate connection
to raising revenue. Nor can the ban create any new powers. Yet the ban fails on both
grounds. See Hobby Distillers Ass'n v. Alcohol & Tobacco Tax & Trade Burean, 740 F. Supp.
3d 509, 523 (N.D. Tex. 2024). First, the ban, on its own, does not raise revenue. Id.

)5

(noting that “the production of revenue” is “any tax’s ‘essential feature™) (quoting
NFIB, 567 U.S. at 564). Instead, {5178(b)(1)(A) bans the placement of a “distilled spirits
plant ... in any dwelling house” and §5601(6) “makes it a felony to violate §5178.” Id. at

516-17, 524. At the very least, it is unclear how the ban has any connection to the ends

of raising revenue.

11
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Second, even if the ban could be connected to raising revenue, it is not a “pre-
cise” connection. See Madison Letter to Roane, s#pra. By banning home-distilled spirits,
the government is losing the opportunity to tax and raise revenue. While the govern-
ment claims that the challenged provisions are necessary and proper because they pre-
vent individuals from evading taxes, Congress has already enacted laws that punish
traud and tax evasion. See Gov’t Reply Memo, Doc. 28 at 13; Hobby Distillers Ass’n, 740
F. Supp. 3d. at 528. The ban does neither. No tax liability attaches to an individual until
spirits are created. Hobby Distillers Ass’n, 740 F. Supp. 3d at 528. But by barring the
placement of a still in a home, the challenged provisions allow Congtess to prohibit
activity that may never create a tax liability. It thus “punish[es] individuals Congress
cannot” otherwise “reach.” .

Any connection between the ban’s grant of new power to punish wholly private
activity before it creates a tax liability and Congress’ taxing power is neither obvious
nor precise. Thus {5178(b)(1)(A) and §5601(6) cannot be sustained as necessary or
proper exercises of Congress’ taxing power consistent with the Clause’s original mean-
ing.

B. Even under a more relaxed framework, the home-distilling ban is not
a necessary and proper exercise of Congress’s taxing power.

In a parallel challenge to the home-distilling ban in Texas, the government urged

that a law is necessary and proper if it is “‘convenient’ or ‘useful’ for carrying an enu-

merated power into execution.” McNutt v. U.S. Dep'’t of Justice, No. 2410760 (5th Cir.),

12
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Blue-Br. 15 (citing Comstock, 560 U.S. at 133-34; McCulloch, 17 U.S. (4 Wheat.) at 413).
Although the Supreme Court has been “very deferential to Congress’s determination
that a regulation is ‘necessary,” it has not given such deference to the determination
that that a law is a ““proper [means| for carrying into Execution’ Congress’s enumerated
powers.” NFIB, 567 U.S. at 559 (emphasis and alteration in original). At the very least,
then, the challenged provisions are not “proper” within the meaning of the Clause.

Even under a more relaxed framework, the home-distilling ban is not a necessary
and proper exercise of Congress’s taxing power. Today, to determine whether a statute
is valid under the Necessary and Proper Clause, courts apply the test from McCulloch.
17 U.S. (4 Wheat) at 421. Not only must a “necessary” law be “conducive to” the enu-
merated power, but it must also be ““plainly adapted’ to that end.” Jinks v. Richland Cnty.,
S.C., 538 U.S. 456, 462 (2003); see McCulloch, 17 U.S. (4 Wheat) at 421 (“Let the end be
legitimate, let it be within the scope of the constitution, and all means which are appro-
priate, which are plainly adapted to that end, which are not prohibited, but consist[ent| with
the letter and spirit of the constitution, are constitutional.”’) (emphasis added). Put an-
other way, the means must have a “real or substantial relation to the enforcement” of
the enumerated power. James Everard’s Breweries v. Day, 265 U.S. 545, 560 (1924).

The home-distilling ban is not plainly adapted to Congress’s tax power. The “as-
sessment or collection” of a tax refers to “the execution of a specific tax obligation.”
Hobby Distillers Ass’n, 740 F. Supp. 3d, at 528. Yet here, Congress “regulated behavior

separate from the logistics of liquor taxes.” Id. Indeed, Congress “criminally prohibited
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the simple possession” of a home-distilling apparatus “used to produce [a] taxable com-
modity,” that “by its own text, makes no meaningful connection to the mechanisms by
which those taxes are assessed and collected.” I4. at 530. And the government makes
no effort to explain how the home-distilling ban is plainly adapted to collecting federal
taxes. Thus, the ban cannot be “necessary” to carry out Congress’s tax power.

But even if a law is “necessary,” that does not make it “proper.” A law cannot
be “proper” within the meaning of the Necessary and Proper Clause if it yields a “great
substantive and independent power beyond those specifically enumerated.” See NFIB,
567 U.S. at 559-60 (cleaned up) (quoting McCulloch, 17 U.S. (4 Wheat) at 411). The
tederal government “possesses only limited powers” and “can exercise only the powers
granted to it” by the Constitution. Id. at 533-35 (quoting McCulloch, 17 U.S. (4 Wheat)
at 405). “The same proposition, otherwise stated, is that powers not granted are pro-
hibited.” United States v. Butler, 297 U.S. 1, 68 (1936). The Constitution “withhold|s]
from Congress a plenary police power.” United States v. Morrison, 529 U.S. 598, 618
(2000). Such a power is reserved to the states. See U.S. Const. amend. X; Medtronic, Ine.
v. Lobr, 518 U.S. 470, 475 (1996).

The Constitution provides Congress with the power to “lay and collect Taxes.”
U.S. Const. art. L., §8, cl. 1. But “Congtress’s ability to use its taxing power to influence
conduct” has “limits.” NFIB, 567 U.S. at 572. Indeed, the Supreme Court has “policed
these limits aggressively, invalidating punitive exactions obviously designed to regulate

behavior otherwise regarded” as “beyond federal authority.” Id. (citing Butler, 297 U.S.
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at 56). Congress cannot, for example, tax farmers to indirectly regulate local agricultural
production. See Butler, 297 U.S. at 68-69. After all, “the attainment of a prohibited end
may not be accomplished under the pretext of the exertion of powers which are
granted.” Id.; see also McCulloch, 17 U.S. (4 Wheat) at 423 (“[S]hould Congtress, under the
pretext of executing its powers, pass laws for the accomplishment of objects not en-
trusted to the government; it would be the painful duty of this tribunal ... to say][] that
such an act was not the law of the land.”).

Yet that is precisely what Congress attempts to do here by relying on the power
of securing revenue to ban home distilling. The taxing power “is limited to requiring an
individual to pay money into the Federal Treasury, no more.” NFIB, 567 U.S. at 574.
The government’s purported authority to regulate the location of distilled spirit plants
is “in no way an authority that is narrow in scope or incidental to the exercise of the
[tax] power,” Id. at 560 (cleaned up). The home-distilling ban exercises “direct control”

(113

over Appellant’s personal conduct and is not “‘strictly incidental’ to tax collection.”
Blue-Br. 47. Instead, the home-distilling ban “criminalize[s] conduct of persons not
subject to the tax, because the tax liability exists only ‘from the time the spirits are in
existence until such tax is paid.”” Hobby Distillers Ass’n, 740 F. Supp. 3d, at 528. Rather
than collecting revenue, the challenged provisions ban conduct before tax liability is
even created. Id. Thus the government’s interpretation of the Necessary and Proper
Clause would “work a substantial expansion of federal authority.” NFIB, 567 U.S. at

560.
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Nor does the government offer any limiting principle when it claims the authority
to ban an activity for fear of future tax avoidance. If the government has this broad
powet, it could effectively ban not only home distilling but the roughly 15 million home-
based business across the country. See Chris Edwards, Entrepreneurship and Home Busi-
nesses, Cato Institute (Dec. 15, 2022), bit.ly/3CFODv1. Under the government’s logic,
Congress could ban an entire sector of the economy if it decided that its tax on goods
sold online is easier to evade for sellers who stock and ship their products from home.
That ability resembles a state’s police power—a power that provides “great latitude” to
legislate on matters of “production, [and] manufacturing.” See Medtronic, Inc., 518 U.S.
at 475; Lopez, 514 U.S. at 549, 554 (cleaned up). There is no federal police power. And
any power that rivals a state’s police power is a “great substantive and independent
power” which cannot be supported by the Necessary and Proper Clause. See McCulloch,
17 U.S. (4 Wheat) at 411; see also Butler, 297 U.S. at 70 (noting that “that the power to
tax could not justify the regulation of the practice of a profession, under the pretext of
raising revenue”).

At the very least, the government’s choice to purportedly raise revenue by ban-
ning an activity it could otherwise directly tax should raise suspicion that it is pursuing
“the accomplishment of objects not entrusted to the government” under “the pretext
of executing its powers.” McCulloch, 17 U.S. (4 Wheat) at 423. In this case, the “object]]

not entrusted” to the federal government is nothing less than the creation of federal
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police powers to prohibit conduct that states are perfectly capable of policing if they so
desire.

At bottom, the Necessary and Proper Clause cannot bear the meaning the gov-
ernment seeks to give it. It is not a grant of general legislative power but requires an
appropriate connection between the implemented power and the implementing law.
The Constitution distinguishes “between what is truly national and what is truly local.”
Morrison, 529 U.S. at 599. And enforcing the proper definition of the Necessary and
Proper Clause helps maintain that critical distinction.

II. 'The home-distilling ban is not justified by Congress’s power to regulate
Commerce.

The government also maintains that the Commerce Clause grants Congress the
authority to ban home distilling. That argument also fails. Distilling spirits for home
consumption is not “commerce ... among the several States” because commerce does
not include agriculture or manufacturing, and home distilling is exactly that. U.S. Const.
art. 1., §8, cl. 3; see Raich, 545 U.S. at 58 (Thomas, J., concurring). The original meaning
of the Commerce Clause gives Congress the power to regulate goods and services traf-
ficked, traded, or exchanged across state lines, not to regulate local activities that occur
in a single state. See id.; Lopez, 514 U.S. at 586-589 (Thomas, J. concurring). Yet even
under the Supreme Court’s modern “substantial affects” test, the home-distilling ban is
still not justified because home distilling is not an economic activity and home-distilled

spirits are not fungible commodities. The ban fails under any approach.
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A. The original meaning of “commerce” does not include the home dis-
tilling of spirits.

Home-distilling is not commerce. At the Founding, commerce was limited to
“buying, selling, and bartering,” and “transporting for these purposes.” Lopez, 514 U.S.
at 585 (Thomas, J. concurring); Randy Barnett, New Evidence of the Original Meaning of the
Commerce Clanse, 55 Ark. L. Rev. 847, 857-862 (2003). It simply did not mean economic
activity. Nor did it include manufacturing or agriculture.

Founding-era dictionaries and practice support this view. A comprehensive ex-
amination of dictionaries from the era show that commerce meant “intercourse,”
“trade,” “interchange,” or “exchange of one thing for another.” See Lopez, 514 U.S., at
585-86 (Thomas, J., concurring); see also, Barnett, Federal Power, supra, at 295. And
commerce and trade were treated as synonyms in practice. The Constitutional Conven-
tion’s delegates universally used “commerce” synonymously with “trade” or “ex-
change” in their speeches. Id. And in the Federalist Papers, Madison described it as a
“universal expectation of the people” that the newly formed government had power
over the “regulation of trade.” The Federalist No. 40. Likewise, Hamilton used “com-
petitions of commerce,” “habits of intercourse,” and “regulations of trade” in the same
paragraph to describe the same economic behavior between states. Id., No. 7. In fact,

none of the Federalist Paper’s sixty-three uses of “commerce” shows a meaning that

encompassed more than trade or exchange. See Barnett, Federal Power, supra, at 295.
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And years later, Madison reflected that “[tr]ade and commerce are, in fact, used indis-
criminately, both in books and in conversation.” Id. at 299.

Agriculture and manufacturing, on the other hand, fell outside the scope of com-
merce. Founding-era dictionaries defined manufacturing as “making any piece of work-
manship” or “[a]ny thing made by art,” and agriculture as “[t|he art of cultivating the
ground; tillage; husbandry.” Id. These concepts were distinct from commerce. In 1790,
the Pennsylvania Gazette, a representative newspaper from that time, defined and catego-
rized agriculture, manufacturing, and commerce as separate components of a state’s
wealth. See Barnett, Federal Power, supra, 292. And of the nearly 1600 uses of “com-
merce” in the Gagette from 1728 to 1800, none could conceivably bear meaning broad
enough to encompass agriculture and manufacturing. Barnett, New Evidence, 859-61.
Similarly, Hamilton described agriculture and commerce as different parts of revenue
acquisition, explaining that the exchange of commerce increases the value of the items
grown (agriculture). See The Federalist No. 12.

The Constitution’s structure also supports a limited reading of commerce. If one
replaces “commerce” with “trade” in Article I §8, the sentence still flows: “To regulate
[trade] with foreign Nations, among the several States, and with the Indian Tribes.” But
if one replaces “commerce” with “agriculture” or “manufacture” in Article I §8, struc-
tural problems emerge. See Lopeg, 514 U.S. at 587 (Thomas, J. concurring). For example,
manufacturing is conducted at a discrete site, not conducted with a foreign nation or

Indian tribe. See zd. In the same way, agriculture is not conducted with foreign nations
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or Indian tribes. These examples drive home that, while the transmission of agricultural
products or manufactured goods between states or countries is commerce, agriculture
or manufacturing itself is not. Article I {9’s differentiation between “commerce” and
“revenue,” also illustrates the structural awkwardness of replacing “commerce” with
alternative terms. See Richard A. Epstein, The Proper Scope of the Commerce Power, 73 Va.
L. Rev. 1387, 1395 (1987).

Home distilling is at the intersection of agriculture and manufacturing. First, raw
grains are harvested and processed (agriculture). Then, those processed grains are con-
verted into alcoholic spirits through distillation (manufacturing). But no part of this
process involves trading or exchanging the brewed spirits (commerce).

At bottom, the original meaning of “commerce” is limited to trade or exchange,
and the transfer of goods for these purposes. The distilling of alcoholic spirits in one’s
home for one’s personal consumption simply does not fall under that definition.

B. Even under the Supreme Court’s modern “substantial affects” ap-
proach, the home-distilling ban exceeds Congress’s power.

Straying outside the original meaning of the Commerce Clause, the Supreme
Court has said that Congress can regulate “those activities that substantially affect in-
terstate commerce.” Morrison, 529 U.S. at 609-10. Yet even under that approach, the
home-distilling ban fails.

To start, home-distilling spirits for personal consumption is not an “economic

activity.” Id. at 610. For purposes of the Commerce Clause, economic activity refers to
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“the production, distribution, and consumption of commodities” in an “interstate mar-
ket.” Raich, 545 U.S. at 25-26. But home-distilled spirits are not “produc|ed],” “dis-
tribut[ed],” nor “consum|ed]” in an “interstate market.” I4. Nor is home distilling like
other economic activities the Supreme Court has held substantially affect interstate
commerce: coal mining, extortionate credit transactions, restaurants using substantial
quantities of interstate supplies, or hotels serving out of state guests. See Lopez, 514 U.S,,
at 559-60. Instead, home distilling is a “local” activity. See NLLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 30 (1937). Local activities, non-economic in nature, do not “substan-
tially affect” interstate commerce, and thus exceed Congress’s authority. Id. In fact, no
case in “our Nation’s history” has allowed Congtress to regulate intrastate activities non-
economic in nature. Morrison, 529 U.S. at 613. Thus, home distilling—a non-economic,
local activity—is not subject to congressional regulation under the Commerce Clause.
Nor are home-distilled spirits “fungible commodit[ies]” in an “established,” “in-
terstate market.” Razch, 545 U.S. at 18. The Supreme Court has classified wheat, paper
currency, and unfinished steel as examples of “fungible commodities,” but has distin-
guished differentiated products like beer. See Fortner Enters. v. United States Steel Corp., 394
U.S. 495,509 (1969); of. United States v. Pabst Brewing Co., 384 U.S. 546, 559 (1966) (Doug-
las, J., concurring) (beer is not a fungible commodity because beer is a differentiated
product and consumers are likely to choose individual brands rather than “purchase

beer indiscriminately”). Unlike wheat, paper currency, or unfinished steel, home-
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distilled spirits are personal creations enjoyed by individuals, not a part of the national

market for alcoholic spirits, and not exchangeable with other identical spirits.

At bottom, the Commerce Clause does not authorize the ban because home dis-

tilling is neither economic activity nor substantially affects the interstate market for dis-

tilled spirits.

CONCLUSION

For these reasons, the Court should reverse the decision below.
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