FOR RELEASE Contact: Jenny Kefauver
August 27, 2021 703/850-3533

U.S. Supreme Court ruling leaves the constitutionality of eviction moratoriums undecided

(August 27, 2021) Austin, Texas: Several weeks ago, the U.S. Centers for Disease Control &
Prevention (CDC) extended and expanded its nationwide eviction moratorium in direct defiance
of numerous federal courts that have declared it illegal and unconstitutional. Recognizing that
defiance, the United States Supreme Court vacated the stay in Alabama Association of Realtors
v. HHS, effectively halting the CDC's eviction moratorium nationwide.

Although significant, the issue before the Supreme Court was whether the CDC exceeded the
authority Congress granted it. The Supreme Court did not reach the larger question: Whether
the federal government - the executive or legislative branch - has the constitutional authority to
stop state court eviction proceedings in the first place.

The looming question was answered six months ago: it does not. Judge Campbell Barker of the
Eastern District of Texas held the CDC’s ban was unconstitutional in Terkel v. CDC. In

his opinion, Judge Barker explained that “the federal government’s Article | power to regulate
interstate commerce and enact laws necessary and proper to that end does not include the
power to impose the challenged eviction moratorium.” In other words, neither the CDC nor
Congress has the authority to control state eviction proceedings.

SLF's general counsel Kimberly Hermann weighed in on the remaining constitutional issue:

“The CDC is an arm of the government. In example after example, the CDC and the Biden
administration have thrown aside the Constitution to grab unfettered power. The check on its
power is in the courtroom. And the federal courts have been clear—the federal government
lacks the constitutional authority to impose any moratorium on evictions. It is just flat-out
unconstitutional.”

The federal government has appealed the Eastern District of Texas ruling and the U.S. Court of
Appeals for the Fifth Circuit will hear argument in early October.

TPPF’s general counsel and SLF co-counsel Robert Henneke explains:

“While the Supreme Court was correct to strike down the CDC's eviction order, the underlying
guestion of constitutionality must still be resolved. TPPF’s Terkel lawsuit on appeal at the Fifth
Circuit Court of Appeals squarely challenges the federal government’s power to do this under
the Commerce Clause, which the trial court held the government could not. TPPF’s case
continues to resolve this important question of limits to the federal government’s power so
that this disastrous eviction moratorium policy never happens again.”

HitH##


https://www.federalregister.gov/documents/2020/09/04/2020-19654/temporary-halt-in-residential-evictions-to-prevent-the-further-spread-of-covid-19
https://www.supremecourt.gov/opinions/20pdf/21a23_ap6c.pdf
https://www.supremecourt.gov/opinions/20pdf/21a23_ap6c.pdf
https://www.slfliberty.org/case/terkel-v-cdc/
https://345h6j74bj93ldnop2phvizr-wpengine.netdna-ssl.com/wp-content/uploads/sites/12/2021/06/20210225-Terkel-v.-CDC-Opinion-and-order-Doc.-45-1.pdf
https://www.slfliberty.org/kimberly-hermann/
https://www.texaspolicy.com/about/staff/the-honorable-robert-henneke/

